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Recent Caselaw Affecting the Disentitlement Doctrine and Civil Appeals

THE DISENTITLEMENT DOCTRINE is a somewhat obscure, yet pow-
erful, rule of procedure that gives a reviewing court the power to
dismiss the appeal of a party who is in violation of a court order.
The doctrine originated with criminal defendants who became
fugitives after being found guilty and during the pendency of their
appeal. One often-cited case summarizes the doctrine as one that
prevents “heads I win, tails you’ll never find me” situations in
criminal cases.! The doctrine, however, applies equally to civil cases.?
Recent California case law confirms that this doctrine remains alive
and well in California and is an available remedy for a respondent
confronted with an adversary who flouts court orders.

The doctrine was discussed in a 2006 article in Los Angeles Lawyer.3
As indicated there, the basic outlines of the doctrine are that an
appellate court has inherent power to dismiss an appeal by a party
that has violated a lower court order.* The doctrine is discretionary,
not jurisdictional, and is “not a penalty for criminal contempt,” but
is instead an “exercise of a state court’s inherent power to use its
processes to induce compliance with a presumptively valid order.”’
The California Supreme Court held many years ago that the doctrine
applies because a “party to an action cannot, with right or reason,
ask the aid and assistance of a court in hearing his demands while he
stands in an attitude of contempt to legal orders and processes of the
courts of this state.”®

In California state courts, unlike federal court, a formal finding
of contempt is not required for the doctrine to apply.” In the civil
context, the doctrine has been routinely applied in cases in which
“an appellant is a judgment debtor who acts to frustrate or obstruct
legitimate efforts in a trial court to enforce a judgment.”® Thus, for
example, the doctrine has been applied to dismiss an appeal by a
party who refused to comply with a trial court’s postjudgment dis-
covery orders® or when the party has refused to appear for a judgment
debtor examination.!0

Under California law, the disentitlement doctrine can be raised
by a motion in the appellate court.!! Thus, the moving party is per-
mitted, indeed perhaps required, to submit evidence supporting the
motion.!? Because of this requirement and the nature of the doc-
trine—which by definition involves a factual inquiry into postjudgment
or postorder conduct by the appellant—the moving party is permitted
to put before the appellate court evidence that postdates the filing
of the notice of appeal. This is an exception to the general rule that
an appellate court will not consider matters occurring after the filing
of a notice of appeal.!3

The 2006 article in Los Angeles Lawyer noted the lack of “greater
use of the doctrine” in California and that “[flew published cases
have discussed the doctrine, suggesting that it is not used as extensively
as it could be.”1* However, since 2006 several published California
opinions have addressed and applied the doctrine.

For example, in Stoltenberg v. Ampton Investments, Inc., Division
Five of the Second Appellate District expanded the doctrine, holding
it applicable even when the court order that was violated was not
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issued by the trial court in the pending action or indeed by a California
court at all.'’ The plaintiff in Stoltenberg obtained a judgment against
the defendant in a California trial court. The defendant appealed
but did not post a bond in order to stay enforcement of the judgment
pending appeal.'® The plaintiff then registered the California judgment
in New York and sought to enforce it there by serving a subpoena
seeking financial information.!” The defendant did not comply with
the subpoena or with an order of a New York court compelling it to
respond to the subpoena.l® The plaintiff successfully moved to
dismiss the California appeal under the disentitlement doctrine.'®

The Stoltenberg court held that the disentitlement doctrine applied,
even though the defendant had violated an order issued by a New
York court rather than the order on appeal.2® Relying on federal
authorities, the court concluded that the doctrine is not limited to
violations of orders issued by California courts. “For purposes of the
disentitlement doctrine, there is no meaningful distinction between
New York trial court orders and California trial court orders related
to enforcement of a California judgment.”2! The court also reiterated
prior case law holding that appellants cannot argue they were entitled
to disobey the court’s order because of the merits of their appeal.
“This is the worst kind of bootstrapping. A trial court’s judgment
and orders, all of them, are presumptively valid and must be obeyed
and enforced....They are not to be frustrated by litigants except by
legally provided methods.”22

Stoltenberg was followed by the Fifth Appellate District in Gwartz
v. Weilert.23 In Gwartz, after the plaintiffs were unsuccessful in col-
lecting a $1.5 million judgment, they obtained various enforcement
orders that enjoined the defendants from, among other things, trans-
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ferring or dissipating any of their assets.2*
During the appeal, the defendants violated
the enforcement orders by making 47 different
transfers of money.2’ The plaintiffs moved
to dismiss the appeal under the disentitlement
doctrine. The defendants opposed the motion
but did not dispute that the transfers had
taken place. The Fifth District granted the
motion, holding the disentitlement doctrine
presented a “threshold question that must
be decided before reaching the merits of the
appeal.”26 The court held dismissal of the
appeal was appropriate, citing numerous
authorities that the doctrine should be applied
when “an appellant is a judgment debtor
who has frustrated or obstructed legitimate
efforts to enforce a judgment.”2” The court
relied in large part on the appellants’ oppo-
sition to the dismissal motion, which “did
not deny the transfers listed in the motion
occurred and did not explain how those trans-
fers might have been permissible under the
trial court’s orders.”28

The Guwartz case also indicated that the
dismissal of an appeal under the disentitle-
ment doctrine constitutes a decision that
“determine[s] a cause,” and hence requires
a written opinion from the appellate court
under Article VI, Section 14 of the California
Constitution.?? In this regard, Gwartz argu-
ably made new law because other panels of
the court of appeal have summarily dismissed

appeals under the disentitlement doctrine with-
out a written opinion.3? Another panel recently
dismissed an appeal under the disentitlement
doctrine in a rare per curiam opinion (not
identifying the author of the opinion) without
oral argument.3! In federal court, the Ninth
Circuit applied the disentitlement doctrine in
a very perfunctory unpublished memorandum
decision.32

Stoltenberg and Guwartz were both followed
by Division Three of the Fourth Appellate
District in Blumberg v. Minthorne.33 Blumberg
involved a dispute over the administration of
a family trust. The trial court ruled in favor
of the plaintiff, and the defendant appealed.3*
The trial court issued two orders, which were
not stayed by the appeal and which the de-
fendant disobeyed. The first order was to file
an accounting.3’ The second was to convey
title to the property in dispute. Instead of com-
plying with the trial court’s order to quitclaim
the property to the plaintiff, the defendant
instead quitclaimed the property to her daugh-
ter on the same date she responded to an order
to show cause without mentioning the con-
veyance.3¢ The court of appeal found the
defendant’s conduct was “to put it bluntly,
despicable.”37 The court stated application of
the disentitlement doctrine was “rare,” but
concluded that this was one case in which the
application of the doctrine was appropriate
due to the defendant’s “flagrant violation of

the [trial] court’s orders.”38

Most recently, Division Eight of the Sec-
ond Appellate District applied the disenti-
tlement doctrine in Ironridge Global 1V, Ltd.
v. ScripsAmerica, Inc.?® In Ironridge, the par-
ties had settled a breach of contract action
through a stipulated settlement that required
the defendant corporation to issue shares of
its stock to the plaintiff.#0 The defendant
breached the stipulated settlement, causing
the plaintiff to move for relief under Section
664.6 of the California Code of Civil Proced-
ure, which gives a trial court jurisdiction to
enforce a settlement agreement.*! The trial
court agreed with the defendant and issued
an order 1) requiring the defendant to issue
1.6 million shares to the plaintiff and 2)
enjoining the plaintiff from issuing shares to
any third parties until it issued the 1.6 million
shares to the plaintiff.#*> The defendant ap-
pealed but during the pendency of the appeal
issued 8.7 million shares to third parties.*3

The court of appeal dismissed the appeal
under the disentitlement doctrine. The court
noted that while the mandatory portion of
the trial court’s injunction (requiring issuance
of the 1.6 million shares) may have been
stayed by the filing of an appeal, the pro-
hibitory portion of the order (enjoining the
defendant from issuing shares to any third
parties) was not.** The court held that ap-
plication of the disentitlement doctrine was
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“particularly likely to be invoked where the
appeal arises out of the very order (or orders)
the party has disobeyed.”#’ In its opposition
to the motion to dismiss, the defendant did
not dispute that it had violated the trial court’s
prohibitory injunction but contended that
its violation was justified because the trial
court’s order was “invalid.”#¢ The court of
appeal rejected this argument because “argu-
ments as to the merits are irrelevant to the
application of the disentitlement doctrine.”4”
So long as the trial court had jurisdiction to
issue the order, the order is presumed valid
until set aside, and a party cannot disobey
the order and simply claim that it was erro-
neous.*8 A party’s remedy in that situation
is to seek a stay either in the trial court or
the court of appeal.* The court concluded
that a balance of equities favored dismissal
of the appeal because the defendant “had no
cause to disobey the court’s order, but did
so, repeatedly.”30

The foregoing recent cases demonstrate
that the disentitlement doctrine remains an
available remedy under California law that
can be applied in a variety of contexts. Re-
spondents on appeal should consider invok-
ing the doctrine when it is undisputed that
the appellant has violated an equitable order
issued by the trial court, as in Gwartz, Blum-
berg, and Ironridge. However, the doctrine is

equally available when the appellant is a
judgment debtor who does not post an appel-
late bond to stay enforcement of the judgment
and is frustrating collection efforts, as hap-
pened in Stoltenberg.

For appellants, the lesson from these cases
is simple: obey trial court orders unless and
until a stay is obtained. An appellant who
violates a court order that is not stayed runs
the risk of forfeiting the right to appeal,
regardless of the appeal’s merits. |
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