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The Wide-Ranging Applications Of Calif. Anti-SLAPP Law

California’s anti-SLAPP statute provides a procedure for the early dismissal of strategic lawsuits
against public participation — causes of action that arise from acts in furtherance of the rights of
petition or free speech.[1] When the anti-SLAPP statute applies, it permits a complaint to be
dismissed with prejudice 30 to 60 days after the complaint is filed and before any discovery is
permitted.[2]

When reviewing an anti-SLAPP motion, a court engages in a two-prong analysis: First, it will
decide whether the activity is protected petitioning activity as defined by the statute and, if so,
whether the plaintiff has shown a probability of success on the merits, which is said to be a
“summary-judgment-like’ test.”[3]

In 2011 alone, California’s appellate courts issued 29 published opinions interpreting California’s
anti-SLAPP statute (Cal. Civ. Proc. Code § 425.16 (West 2012)), bringing the total to nearly 400
significant published appellate opinions since the statute’s passage in 1992.

The anti-SLAPP arena can be complex, and it is not always obvious whether a newly filed
complaint can be targeted with such a motion. In this article, we identify a number of subject
matters to which the anti-SLAPP statute has been applied in the last few years and we explain
ways in which its applicability remains unsettled.

Free Speech Rights
Privacy Torts

Privacy torts such as defamation, misappropriation and intrusion upon seclusion are generally
covered by the anti-SLAPP statute if they involve an issue of public concern or interest.[4]
Courts have been especially liberal in applying the statute to suits involving celebrities because
the public is literally “interested” in celebrities’ lives.[5]

As noted above, while activities traditionally protected by the First Amendment, such as media
reporting and pamphleting, are generally covered by the anti-SLAPP statute, such activities are
not automatically entitled to anti-SLAPP protection.

For example, one court held that union pamphlets attacking a company leader during a labor
dispute did not address an issue of public concern because the company leader lacked power
to change his company’s labor policy and there was little demonstrated interest in the dispute
outside the participants.[6] Thus, while defamatory speech may sometimes be within the
protection of the anti-SLAPP statute, it must relate to an issue of public concern or interest,
which does not necessarily track the federal First Amendment standard.



Intellectual Property Torts

In addition, there has been considerable overlap with intellectual property disputes and privacy
torts; courts have been inclined to hold those areas covered by the anti-SLAPP statute as well.
For example, a lawsuit over the creation of a videogame using celebrity likenesses implicated
the anti-SLAPP statute, despite the fact that the use of the likenesses was also covered by a
licensing agreement.[7]

And in a case for defamation by individuals on whom fictional television characters were
modeled, the court held the anti-SLAPP statute applied because there is a public interest in the
creative process underlying the production of film and television episodes.[8]

But by contrast, a run-of-the-mill case involving misappropriation of trade secrets did not
implicate the anti-SLAPP statute.[9]

Actions by Municipalities

Courts have held that the anti-SLAPP statute applies to cases against government entities. For
example, a suit against a municipality alleging improper government expenditures was within
the statute’s protection.[10] By contrast, a municipality’s allegedly unlawful failure to use
competitive bidding in a maintenance contract did not qualify for anti-SLAPP protection.[11]

Real Property Disputes

Courts have applied the anti-SLAPP statute to a variety of matters relating to real property. The
statute sometimes applies to landlord-tenant disputes, but not always — it depends on the
particular conduct at issue.[12] Courts have generally found that the filing of a lis pendens is
protected under the statute, although it is not clear whether this will always be the case, or
whether it must be filed in connection with litigation activities to be protected.[13]

Criticism of a homeowner’s association board is protected activity, but a homeowners'
association’s enforcement of restrictive covenants and review of architectural plans is not.[14]
Actions taken in furtherance of an eminent domain proceeding appear to be protected, even for
events prior to the eminent domain action and despite allegations of misconduct.[15]

However, mere property disputes are not subject to an anti-SLAPP motion, even if a dispute
arose in the context of protected activity — for instance, a dispute over church property
following a schism over policy.[16]

Petitioning Activities

Negotiation, Settlement and Arbitration

Statements warning of liability or threatening legal action may be protected by the statute, but
not if they are made without a good-faith belief in a legally viable claim.[17] Making a settlement
offer is protected activity under the anti-SLAPP statute.[18]

Actions taken during settlement negotiations have also been held to be protected activity, but
litigation regarding the enforceability or alleged breach of a settlement agreement has been held



not to be protected.[19] And in contrast to settlement and negotiations, a demand to commence
private arbitration was held not to arise from activity protected by the anti-SLAPP statute.[20]

Foreign Litigation

Unlike domestic litigation, which is a protected petitioning activity, courts have held that
petitioning activity in a foreign country does not qualify for anti-SLAPP protection.[21] However,
one court has held that unlike filing suit in a foreign country, filing documents in support of
litigation in a foreign country is a protected activity if it is intended to influence the determination
of issues pending in a domestic court.[22]

Legal Malpractice and Professional Misconduct

There is an ongoing split of authority regarding the applicability of the anti-SLAPP statute to
suits involving attorney malpractice and misconduct.[23] Some courts have held that the act of
conflicted representation is not within the protection of the statute,[24] while other courts have
held that the statute applies to a client’s claim for breach of fiduciary duty against his or her own
attorney.[25] In general, however, the anti-SLAPP statute will apply to malicious prosecution
and abuse of process actions against attorneys.[26]

Although the broader issue remains unsettled, California Supreme Court Justice Joyce L.
Kennard’s concurring opinion in Oasis West Realty LLC v. Goldman[27] shed some light on
whether a malpractice suit falls within the protection of the anti-SLAPP statute. In that case, an
attorney engaged in advocacy on a public issue that was directly adverse to the interests of a
former client, involving a matter on which the attorney had worked on the client’s behalf.

Although the majority did not reach the issue of whether the attorney’s conduct was protected,
Justice Kennard concurred and wrote separately to explain that an attorney’s actions should be
regarded as protected petitioning conduct and that therefore the legal malpractice claim was
covered by the anti-SLAPP statute.[28]
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