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s a general rule, the perfecting of an appeal stays proceedings in the trial
court upon the judgment appealed from and upon matters embraced in
or affected by it, including enforcement. However, there are exceptions,
the most significant of which is the requirement of an undertaking to stay
enforcement of a money judgment.1 When a money judgment is challenged,

the ability to obtain a nonautomatic stay of enforcement can make or break the appeal.
Following the applicable rules can help to make a needed stay a reality.2

Many statutory exceptions to the automatic stay rule require posting a bond or
undertaking3 to obtain a stay of enforcement pending appeal.4 While the most significant
exception applies to enforcement of a money judgment,5 a bond in an amount set by
the trial court is also required in order to stay enforcement of various other judgments
and appealable orders.6 The trial court also has discretion to require a bond in any
case not specified in the statutes governing appeals bonds when 1) the appellant
possesses “money or other property belonging to the respondent,” 2) an undertaking
by the appellant “is re quired to perform an act for [the] respondent’s benefit pursuant
to [the] judgment or order under appeal,” or 3) the judgment is solely for costs awarded
under Code of Civil Procedure Section 1021 that would otherwise not require a bond.7

There are three principal methods of satisfying the bond requirement:8 1) a bond
issued by an admitted surety insurer,9 2) undertakings by personal sureties—i.e., indi-
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viduals who guarantee payment of the judgment on the basis of
their personal assets,10 and 3) a deposit of cash or other financial
instruments in lieu of a bond.11

Surety Insurer Bond

The most common form of appeal bond, which is available to a
judgment debtor with sufficient financial resources, is issued by
an admitted surety insurer, defined as an insurer with a certificate
to transact surety insurance in California.12

Perhaps because civil judgments are upheld on appeal far
more often than they are overturned,13 surety insurers generally
require full collateral and an annual premium before they will
issue a bond.14 A single surety insurer is sufficient;15 however,
“[t]wo or more admitted surety insurers may be sureties on a
bond by executing the same or separate bonds for amounts aggre-
gating the required amount of the bond.”16 If the bond is executed
properly in the surety’s name and a power of attorney for the
person executing the bond is either on file with the clerk of the
superior court or attached to the bond, the bond must be accepted
by the court.17

A surety insurer properly admitted in California to issue bonds
should be able to withstand any objection to the sufficiency of
its appeal bond. However, if there is an objection, within 10
days of receiving a request to do so, the admitted surety insurer
must submit to the court:
• The original or a certified copy of the power of attorney autho-
rizing the person who executed the bond to do so;
• A certified copy of the insurer’s certificate of authority from
the California Insurance Commissioner;
• A certificate from the county clerk that the insurer’s certificate
of authority from the insurance commissioner is still in effect;
and
• Copies of the insurer’s most recent annual statement and quar-
terly statement filed with the department of insurance.18

Upon submitting this evidence, “and if it appears that the
bond was duly executed, that the insurer is authorized to transact
surety insurance in the state, and that its assets exceed its liabilities
in an amount equal to or in excess of the amount of the bond,
the insurer is sufficient and shall be accepted or approved as
surety on the bond….”19 An admitted surety insurer must also
comply with the capital requirements of Section 12090 of the
Insurance Code.20

Personal Sureties

Personal sureties are individuals who guarantee payment of the
judgment on the basis of their personal assets. This form of
appeal bond requires no commitment of funds or encumbrance
of assets by either the defendant or the sureties.21 However, the
sureties must obligate themselves to pay the judgment if it is
affirmed on appeal and must disclose sufficient assets to demon-
strate their ability to do so.22

An appeal bond given by a personal surety “shall be for double
the amount of the judgment….”23 Since the law requires a minimum
of two personal sureties,24 each of whom must be “worth the
amount of the bond,” assets disclosed by personal sureties must
be in an amount equal to four times the judgment.25

A personal surety cannot be a lawyer or judge and must be
“a resident, and either an owner of real property or householder,
within the state.”26 The defendant cannot act as his or her own
personal surety.27

Each personal surety must execute an affidavit providing:
• The surety’s name, occupation, residence, and business address
(if any);

• A statement of residence in California and either ownership
of real property or status as a householder within the state; and
• A statement that the surety has sufficient worth in real or per-
sonal property.

If the bond exceeds $5,000, the affidavit also must include:
• A description of the surety’s property and the nature of the
surety’s interest in that property;
• The surety’s best estimate of the property’s fair market value;
• A statement of any charges or liens against the property; and
• A disclosure of any clouds or impediments on the surety’s use
of the property.28

Individuals willing to act as personal sureties must be prepared
to have their financial affairs scrutinized in open court if the
beneficiary of the bond (the plaintiff) objects to the sufficiency
of the sureties.29

Deposit in Lieu of Appeal Bond

An appellant with sufficient assets to meet the collateral require-
ments of an admitted surety insurer may wish to consider a
deposit in lieu of a bond. The same amount required for a surety
insurer bond (one and one-half times the judgment plus costs) is
required and is deposited by the defendant with the clerk of the
superior court.30

Judgment debtors may, “without prior court approval” give
an appropriate deposit instead of giving a bond.31 The deposit
must consist of liquid assets authorized by statute.32 The money
may be deposited in any one of six different forms: 1) cash or a
cashier’s check, 2) state or federal bonds and notes, 3) bank or
savings and loan certificates of deposit, 4) bank savings account,
5) savings and loan investment certificates or share accounts, or
6) credit union certificates or share accounts.33

If the deposit is in the form of bonds or notes, the person
giving the bond may apply to the court for an expedited hearing
to place a value on the bonds or notes.34 The deposit must also
“be accompanied by an agreement…authorizing the [clerk] to
collect, sell, or otherwise apply the deposit to enforce the liability
of the principal on the deposit.”35 The clerk may prescribe addi-
tional terms and conditions.36 For example, some jurisdictions
may by local rule require that the defendant obtain an order of
the superior court authorizing and directing the clerk to accept
a deposit.

“A deposit given instead of a bond has the same force and
effect, is treated the same, and is subject to the same conditions,
liability, and statutory provisions…as the bond.”37 Moreover,
interest earned on the deposit during the pendency of the appeal
is payable to the person giving the deposit.38 This may make a
deposit, if affordable and available in an acceptable form, prefer-
able to a surety insurer bond, particularly in the case of a large
money judgment.

Alternatives to a Bond

In some circumstances when a bond would otherwise be required,
a defendant may be able to obtain a stay without posting the
required appeal bond or its equivalent. Initially, a defendant
should consider seeking a waiver or reduction of the bond from
the plaintiff.39 In the case of a judgment against a solvent defendant,
a plaintiff may find it advantageous to waive the bond requirement
because the defendant, if successful on appeal, may recover 1)
the premium on any surety bond, 2) the costs paid for letters of
credit needed to secure the bond, and 3) the fees and net interest
expense of borrowing funds to provide security for a bond, obtain
a letter of credit, or make a deposit in lieu of a bond.40

As an interim measure the defendant may apply to the trial
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court for a temporary stay without bond. Code of Civil Procedure
Section 918 gives the trial court authority to issue a temporary
stay regardless of the defendant’s intention to appeal. Therefore,
a defendant may seek a temporary stay under Section 918 for
the purpose of evaluating whether or not to pursue an appeal
without facing the risk of execution on the judgment.

Issuance of a temporary stay is discretionary, and the trial
court’s authority is limited. Absent “consent of the adverse party,”
the trial court only has authority to stay enforcement of a money
judgment until “10 days beyond the last date on which a notice
of appeal could be filed.”41 If the trial court expressly so orders,
a stay issued under Section 918 may also extinguish and prevent
the creation of judgment liens.42

Absent waiver of the bond by the plaintiff or a temporary
stay, a defendant lacking financial means may consider seeking
relief from the appeal bond requirement. If the defendant is indi-
gent, the courts may grant relief after balancing the relative
interests of the parties.43 Code of Civil Procedure Section 995.240
provides that “[i]n exercising its discretion the court shall take
into consideration all factors it deems relevant, including but
not limited to the character of the action or proceeding, the
nature of the beneficiary, whether public or private, and the
potential harm to the beneficiary if the provision for the bond is
waived.”44 If the defendant qualifies as an indigent,45 relief must
be sought and denied in the trial court before similar relief can
be requested from the appellate court.46

After an appeal has been taken, the appellate court has
authority to reduce or eliminate the appeal bond requirement
through the issuance of a supersedeas writ.47 However, the writ
is not granted lightly. The courts have articulated several crite-
ria:
• Exhaustion of remedies in the trial court.
• Irreparable harm to the appellant.
• A substantial likelihood of success on the merits of the appeal.
• A showing that the plaintiff will be adequately protected (that
is, not irreparably harmed) during the pendency of the appeal,
or that injury to the appellant outweighs any damage the plaintiff
may suffer.
• Any other factors that tip the balance in favor of relieving the
appellant of the normal security requirements.48

A writ of supersedeas, however , is certainly not available as
a substitute for posting a bond in every case:

In most instances, a stay can be ob tained from the trial
court by posting a bond…and appellant’s alleged inability
to post the required security will not justify relief by super-
sedeas. (Otherwise, virtually all money judgments could be
stayed without posting security, rendering [Code of Civil
Procedure Section] 917.1 an “empty shell.”)49

Bond Amounts

Appeal bonds are not insubstantial. An admitted surety bond or
deposit in lieu of bond must be one and one-half times the amount
of the judgment or order; other wise (for example, in the case of
personal sureties), the bond must be twice the amount of the
judgment.50

The amount to be bonded must also include costs awarded
by the trial court under Code of Civil Procedure section 1021 et
seq. and costs awarded under Code of Civil Procedure sections
998 and 1141.21 that would not have been awarded under Code
of Civil Procedure Section 1033.5 (which lists the items allowable
as costs to a prevailing party).51

However, no bond is required to stay enforcement of a judg-
ment solely for costs awarded pursuant to Section 1021.52 This

last exception covers a broad category of cost awards53 but its
exact meaning re quires an examination of caselaw.54

During a lengthy appeal the amount of the bond can be
increased at the discretion of the trial court when the judgment
plus accrued interest exceeds the amount of the bond.55

Technical Requirements

Once an appellant determines a bond is needed, the next step is
perfecting the appeal. There is no statute authorizing a stay of
enforcement of a money judgment by means of an appeal bond
alone. Under Section 917.1(a), enforcement of a money judgment
pending appeal is stayed by the taking of an appeal together
with the posting of an appeal bond. Thus, an appeal bond will
not be effective unless a notice of appeal has been filed to com-
mence the appellate process.56

The bond must be in writing and signed by the surety under
oath.57 The surety must state it obligates itself under the statute
providing for the bond to pay the amount of the judgment.58

Multiple sureties must state they are jointly and severally liable.59

The surety also must provide a service address for itself and the
principal, i.e., the party for whom the bond is given.60

The Bond and Undertaking Law prescribes language that may
be used in the bond.61 Although the statute is not mandatory, its
suggested terms provide good benchmarks for determining the
technical sufficiency of a proposed bond.62 However, a “savings”
clause forgives technical errors or mistakes in a bond.63 This
provision can be cited in response to any claim that a bond is
ineffective to stay enforcement of a judgment because of technical
defects.

Once the bond is drafted, it must be filed in the superior court
together with a proof of service on the plaintiff.64 Under Code of
Civil Procedure Section 995.030, “service shall be made in the
same manner as service of process in civil actions generally.”

Because Section 917.1 requires no preapproval of an appeal
bond, the bond becomes effective automatically upon filing.65

Judgment liens that may have been placed against the defendant’s
property are automatically extinguished by filing the bond and
new liens may not be created during the period of the stay created
by the bond.66

Once an appeal bond has been given by a surety, the resulting
obligations cannot easily be set aside.67 Moreover, after the bond
is filed, the beneficiary may object on grounds that the sureties
are insufficient, the amount of the bond is or has become insuf-
ficient (e.g., due to the accrual of interest over time), or that
“[t]he bond, from any other cause, is insufficient.”68 The trial
court on its own motion may also challenge the sufficiency of a
surety or amount of a bond so long as notice of the motion is
given in the same manner as an objection to a bond.69

Objections to a bond must be in writing by way of a noticed
motion made within 10 days after the beneficiary has been served
with the bond,70 unless time is extended for good cause.71 Failure
to make a timely objection waives “all objections except upon a
showing of good cause for failure to make the objection within
the time required by statute or of changed circumstances.”72

Once an objection is made, proceedings move quickly. Absent
an agreement of the parties, the trial court must hold a hearing
not less than two days or more than five days after service of
the notice of the motion.73 “The hearing shall be conducted in
such manner as the court determines is proper. The court may
permit witnesses to attend and testify and evidence to be
procured and introduced in the same manner as in the trial of
a civil case.”74 An objection proceeding may therefore include
discovery into a personal surety’s finances as well as examination



and cross-examination of the sureties in
court.75

If the court determines a surety is insuf-
ficient, the defendant must be prepared to
act fast. Code of Civil Procedure Section
995.960(b)(1) provides that “[t]he court
shall specify in what respect the bond is
insufficient and shall order that a bond
with sufficient sureties and in a sufficient
amount be given within five days.”76 If
this deadline is not met, the stay of enforce-
ment ceases to exist.77

A defendant who overcomes initial
objections to a bond must be prepared
for the possibility of further objections
during pendency of the appeal. For
instance, a personal surety need only list
his or her assets and make a pledge to
pay the judgment in the event it is affirmed
on appeal; there is no requirement that
the personal surety encumber any portion
of his or her assets.78 Thus, a conscien-
tious plaintiff should periodically inves-
tigate the sufficiency of the sureties and,
if problems arise, make a renewed objec-
tion to the bond on grounds of changed
circumstances.79

A working knowledge of the statutory
scheme governing stays of enforcement is
essential to representation of a judgment
debtor on appeal from a money judgment.
With that knowledge in hand, the road to
an appeal can be made much easier to
travel.                                                       n
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