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civil litigant’s right to appeal from a final judgment is well-established
under California law.1 Conversely, with certain clearly defined and
limited exceptions, a litigant cannot appeal from an interlocutory
order.2 Most interlocutory orders are reviewable only on appeal from
the final judgment.3

California also follows the “one shot” rule.4 When an interlocutory
order is appealable, the “appeal must be taken or the right to appellate review is for-
feited.”5 Stated differently, on appeal from a final judgment, the appellate court cannot
review an interlocutory order from which an appeal could have been but was not
taken.6

Together, these rules can create uncertainties in cases in which a party combines a
petition for writ of administrative mandate with a civil complaint for other relief.
When the court enters an order disposing of the writ petition without mentioning the
other claims for relief, does the ag grieved party’s time to appeal run from the date of
entry of the order, or may the party safely await entry of a final judgment and then
obtain review of the interlocutory order on appeal from the final judgment?
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The appellate courts have not provided
clear guidance on this question. As a result,
an aggrieved party often cannot know
whether to appeal promptly, at the risk of
having the appeal dismissed as premature,
or to appeal later after entry of judgment,
at the risk of having acted too late and,
under the “one shot” rule, losing the right
to appellate review of the order disposing
of the writ petition. The California Supreme
Court has yet to speak to this issue. That
court recently denied review in a case rais-
ing the issue, though two justices voted to
grant review.7

Clarity and Certainty

Appellate jurisdiction is statutory.8 Under
the California Rules of Court, in most
cases, the door to appeal opens when the
trial court enters a final judgment.9 The
“[n]ormal time” to appeal runs from ser-
vice of notice of entry of the judgment or,
absent such notice, from entry of the judg-
ment itself.10

Under California Rule of Court 8.104(b),
the time for filing a notice of appeal cannot
be extended, and a late notice is ineffective
to confer appellate jurisdiction.11 Given
the potentially fatal legal consequences of
failing to file a timely notice of appeal,
California courts have long recognized
the need “for clarity in rules governing
the time within which a party must file a
notice of appeal and the effect on the
aggrieved party when an appellate court
holds the notice of appeal untimely.”12

Courts also have acknowledged the unfair-
ness and difficulties that can arise when
unclear rules force litigants to guess when
or whether a trial court order is ap peal -
able.13 Rules governing appealability and
the time to appeal should be clear and
unambiguous. Clear rules “reduce both
the temptation to file dilatory appeals and
the compulsion to file protective ones.”14

On their face, the California Rules of
Court and Code of Civil Procedure provide
reasonably clear guidance on the timing
for most appeals.15 In application, how-
ever, uncertainties sometimes arise. The
courts have the opportunity to step in to
fill the gaps.16 One such gap in the statu-
tory scheme the courts have yet to clearly
fill concerns the appealability of an order
disposing of a petition for writ of admin-
istrative mandate that is combined with
a civil complaint for other relief, which
herein is called a “combined pleading.”

Finality is a matter of substance, not
labels.17 An order or judgment is final
when nothing “‘“further in the nature of
judicial action on the part of the court is
essential to a final determination of the

rights of the parties.”’”18 Conversely, an
order or judgment that leaves a cause of
action pending is not final or appealable.19

A petition for writ of administrative
mandate is a “‘special proceeding of a
civil nature.’”20 When a writ petition is
filed as a standalone pleading, an order
disposing of the petition constitutes a final
judgment in the special proceeding and is
immediately appealable.21 It is not unusual,
however, for the petitioner to combine a
writ petition with a civil complaint seeking
other relief.22

In the combined pleading context,
whether an order disposing of the writ
petition is immediately appealable turns
on whether the order finally resolves the
entire dispute between the parties or only
the writ petition, leaving other claims to
be decided. If an order resolves all claims,
it is treated as a final judgment and is
immediately appealable.23 On the other
hand, if the order resolving the writ peti-
tion leaves other claims unresolved, it can-
not be appealed until a final judgment has
been entered on the remaining claims.24

These rules function well enough when
the court’s order clearly reflects the court’s
intent. The order on its face may indicate
that the court intends it to finally dispose
of all claims and to leave nothing more
for the court to determine.25

However, uncertainty arises when 1)
the petitioner/plaintiff files a combined
pleading, 2) the court enters an order ad -
judicating the writ petition, but 3) the
court does not make clear whether it
intended to leave other causes of action
for later resolution or to resolve them by
the order.26 In such cases, the aggrieved
party may be left to speculate whether the
order disposing of the writ petition is an
immediately appealable judgment or
whether the party must wait for the court
to formally resolve the remaining claims
before the party can appeal to challenge
the order on the petition. The time to
appeal becomes a high-stakes guessing
game for the parties.

Adding to the uncertainty, some Cali -
f ornia courts have found that because an
order adjudicating a writ petition resolved
a question or issue on which each cause
of action rested, the order “effectively dis-
pos[ed]” of all claims and therefore con-
stituted a final, appealable judgment—
even though it did not expressly resolve
or even mention all the claims.27

For instance, in Bettencourt v. City and
County of San Francisco, an order denying
issuance of a writ of mandate and injunc-
tive relief expressly adjudicated a statute
of limitations issue that was essential to

all claims in the case, including those not
directly addressed by the petition.28 The
court of appeal held the order was appeal-
able because the order effectively disposed
of all claims and the parties who appealed
from the order recognized and acknowl-
edged that when filing the notice of appeal.
The court reasoned that, when an issue
adjudicated in the order denying a writ
petition would be determinative of all
causes of action, the order is the equivalent
of a final judgment in the case.29

Similarly, in Griset v. Fair Political
Practices Committee, the court held an
order denying a petition for writ of man-
date was final and appealable, despite three
other unadjudicated causes of action,
because the order resolved an issue essential
to all: the constitutionality of a statute.30

Moreover, in Breslin v. City and County
of San Francisco, the court held that,
because an order denying issuance of a
writ decided a statute of limitations issue
that effectively disposed of all causes of
action, it could be directly appealed.31 A
footnote in Consaul v. City of San Diego
vindicates the timeliness of appeal based
on similar reasoning.32

This “effective disposition” principle
has been applied outside of the writ peti-
tion context as well. For example, in
California Association of Psychology Pro -
viders v. Rank, the trial court entered sum-
mary judgment on only one of seven causes
of action.33 However, that one cause of
action “sought a declaration of plaintiffs’
rights with respect to the facts alleged in
all other causes of action.” Again, the
California Supreme Court found the order
“effectively disposed of the case” and was
therefore immediately appealable.34

Generally, when in doubt whether an
order constitutes an appealable judgment,
appellate courts seek to vindicate juris-
diction, if possible, and thereby preserve
the parties’ rights to appellate review.35

In Swain v. California Casualty Insurance
Co., the court of appeal went so far as to
exercise its inherent power to conform a
nonfinal judgment to reflect the superior
court’s clear intent to enter a judgment
conclusive of all causes of action, allowing
immediate review of the merits.36 Likewise,
in Belio v. Panorama Optics, Inc., the
appellate court permitted an appeal from
a summary adjudication order that left
two causes of action pending, finding them
to be mooted by the lead cause of action’s
adjudication.37

So long as courts interpret ambiguous
orders resolving writ petitions in favor of
preserving appellate rights, the worst that
can happen to an appellant is that the
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appeal from the order will be deemed pre-
mature. It will be dismissed, and the party
will then need to appeal again after all
claims are resolved and a final judgment
has been entered.38 However, when courts
begin construing ambiguous orders in a
manner that limits or eliminates a party’s
right to appeal, the stakes become much
higher—as one litigant recently learned
the hard way.

A recent case starkly illustrates the prob-
lem created when an order disposing of a
writ petition in a combined pleading case
fails clearly to disclose the court’s intent
to finally resolve or not to finally resolve
the entire action. In State Farm General In -
surance Co. v. Lara, the trial court entered
an order denying a writ petition in a com-
bined pleading.39 The order did not men-
tion the companion complaint for declara-
tory relief.40 Recognizing that this omission
created a potential for confusion, the plain-
tiff requested a status conference. At the
conference, the court acknowledged that
the order was ambiguous and that the
court “‘need[ed] to make a determination
of whether the matter was fully and com-
pletely resolved or not.’”41

More than four months later, when it
was too late to appeal from the order
denying the writ petition (if, in fact, it
had been a final judgment), the trial court
entered a formal “‘judgment denying [the]
petition for writ of mandate.’” This judg-
ment expressed the court’s intent to resolve
the case “‘in full.’”42 The plaintiff filed a
notice of appeal within 60 days from notice
of entry of that judgment.

The appellate court dismissed the
appeal as untimely. The court ruled the
proper time to appeal was after entry of
the original order denying the writ petition.
The court reasoned that the earlier order
was, in effect, a final judgment because it
“effectively disposed” of all causes of
action.43 Having missed its “one shot” to
appeal, the plaintiff lost the right to obtain
appellate review of the order. The appellate
court was not swayed by the fact that the
lower court itself had acknowledged its
order did not clearly resolve all claims
and had entered a final judgment for the
purpose of resolving that uncertainty.

In essence, the appellate court in State
Farm decided that both the plaintiff and
the trial court itself had incorrectly guessed
that the original order denying the writ
petition was insufficient to constitute a
final judgment. Because of that incorrect
guess, the plaintiff lost its right to appellate
review. Stated differently, the plaintiff’s
inability to correctly predict the views of
the appellate court deprived it of the

opportunity to obtain appellate review.
The plaintiff in State Farm filed a peti-

tion for review, asking the supreme court
to address the following issue:

Whether the time for filing an appeal
runs from notice of the entry of
judgment, as specified in the Calif -
ornia Rules of Court, or an earlier
order denying a writ petition, as the
court below held, where the parties
contested whether the earlier order
disposed of all issues in the case and
the court did not resolve that dispute
until it entered judgment.44

The supreme court denied the petition
for review. However, Justices Ming W.
Chin and Joshua P. Groban voted to grant
the petition.45

Unfortunately, the State Farm case is
not unique. In Laraway v. Pasadena Uni -
fied School District, the trial court issue -
d an order denying a writ petition and
later entered a judgment formally adjudi-
cating every form of relief the plaintiff
sought.46 After the time to appeal from
the order had expired, the appellant filed
a notice of appeal from the formal judg-
ment.47 The court of appeal held the orig-
inal order “resolved all issues between the
parties, did not direct or contemplate the
preparation of any further order or judg-
ment, and was thus an appealable, final
order.”48 In other words, the order denying
the writ petition had constituted a final,
appealable judgment because both its text
and context showed that was the superior
court’s intent. Accordingly, the window
for appealing from the order had begun
running with the order’s entry and had
expired before the appellant attempted to
appeal from the later judgment. The court
dismissed the attempted appeal.49

A Court-Fashioned Solution

Both State Farm and Laraway demonstrate
that an appellate court reviewing an order
resolving a writ petition in a combined
pleading case may interpret the order, and
thus the time for appealing, against the
appellant. Recognizing this risk, prudent
attorneys may be inclined to file a notice
of appeal whenever the court rules on a
writ petition in a combined pleading case
and the order fails to expressly address
other pending claims. Protective appeals
of this sort impose burdens on the parties
and the appellate courts, which may be
obliged to devote time and resources to
assessing appellate jurisdiction in appeals
that may have been unnecessary in the
first place. Further, a protective appeal
may divest the superior court of jurisdic-
tion to correct or clarify an uncertain

order, as the superior court attempted to
do in the State Farm case by entering a
true final judgment.50

Again, however, the most serious prob-
lem under the current state of the law is
that an attorney may delay filing a notice
of appeal, confident that the superior
court’s order did not resolve all claims,
only to find on a later appeal from final
judgment that the appellate court sees
things differently and concludes it lacks
jurisdiction to entertain a challenge to the
order disposing of the writ petition. Until
the legislature resolves this uncertainty,
the supreme court or the courts of appeal
could step in to provide more clarity.

One approach the courts could take
to clarify when an order on a writ petition
constitutes a final, appealable judgment
would be to adopt a rule that such an
order is immediately appealable only if it
states, on its face, that it disposes of “all
claims,” “the entire case,” or other words
to that effect. A statement of this sort
would put all parties on notice that the
order is intended to function as the final
judgment in the case and that the aggrieved
party must timely appeal from the order
to have his or her “one shot” at appellate
review.

Conversely, if the order omits such a
recital, the aggrieved party could rest
assured that he or she will be free to seek
appellate review of the interlocutory order
on the writ petition after all other claims
have been resolved and a final judgment
has been entered.

Under California law, there is a prece-
dent and model for this type of court-
engineered solution. The state supreme
court adopted a similar rule for a similar
purpose in Van Beurden Insurance Services,
Inc. v. Customized Worldwide Weather
Ins. Agency, Inc.51 That case involved Code
of Civil Procedure Section 660, subdivision
(c), under which the trial court’s deadline
for ruling on a motion for new trial—and,
consequently, the parties’ deadline for filing
a notice of appeal from the judgment—
depends on whether the trial court clerk
served notice of the entry of judgment
“‘pursuant to [Code of Civil Procedure
s]ection 664.5.’”52 Section 664.5, in turn,
provides in relevant part: “Upon order of
the court in any action or special proceed-
ing, the clerk shall serve notice of entry of
any judgment or ruling, whether or not
appealable.”53 The question before the
supreme court was “what constitutes evi-
dence sufficient to establish that the clerk
of the court mailed a ‘notice of entry’ of
judgment ‘[u]pon order of the court.’”54

The supreme court stressed that, because
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the statutes at issue involved jurisdictional
deadlines, the parties and the reviewing
court should not be required to guess
whether a clerk was acting “‘upon order
of the court’” when the clerk served notice
of entry of judgment.55 “[I]n a matter
involving jurisdictional restrictions on the
right to appeal, we should not engage in
‘guesswork’ concerning whether the trial
court actually ordered the clerk to mail
notice of entry of judgment. Nor should
parties operate under uncertainty about
when they must file an appeal.”56

Thus, to eliminate any uncertainty, the
court adopted the following rule: “[W]hen
the clerk of the court mails a file-stamped
copy of the judgment, it will shorten the
time for ruling on the motion for a new
trial only when the order itself indicates
that the court directed the clerk to mail
‘notice of entry’ of judgment.”57 The rule
accomplishes its goal of removing the
potential for uncertainty and eliminating
guesswork.

The Judicial Council devised a similar
solution to a similar problem when it
adopted California Rule of Court 8.264
(c)(2). A petition for review of a court of 
ap peal decision is due in the supreme court
10 days after the decision becomes final.58

With limited exceptions, a court of appeal
de cision becomes final 30 days after filing.59

However, when a court of appeal modifies
its decision before the decision becomes
final, the parties may be uncertain whether
the modification changes the decision in a
way that operates to restart the 30-day
finality clock.

To eliminate uncertainty over the date
of finality of a court of appeal decision
and, accordingly, the date by which a peti-
tion for review must be filed, California
Rule of Court 8.264(c)(2) requires that
any order modifying an opinion expressly
state whether the modification changes the
appellate judgment: “An order modifying
an opinion must state whether it changes
the appellate judgment. A modification
that does not change the appellate judgment
does not extend the finality date of the
decision. If a modification changes the
appellate judgment, the finality period runs
from the filing date of the modification
order.” The rule thus spares the parties
from having to guess whether the modifi-
cation changes the judgment and conse-
quently restarts the clock on finality and
the proper timing for filing a petition for
review.60

To eliminate uncertainty about appeal-
ability and the need “to speculate about
jurisdictional time limits,”61 the courts also
could consider adopting an “explicit state-

ment” requirement for orders resolving
writ petitions in combined pleading cases,
similar to the rules the supreme court
adopted in Van Beurden and the Judicial
Council enacted in California Rules of
Court, Rule 8.264(c)(2). A trial court’s
order resolving the writ petition would be
appealable only if it explicitly expresses
the trial court’s intent to dispose of all
claims in the action. This rule would spare
the parties from having to guess whether
the order might be appealable because it
“effectively disposes” of all claims.

Formal Final Judgment

Alternatively, the court could extend the
general rule requiring entry of a final judg-
ment to the combined pleading context.
The “‘one final judgment rule’” is con-
sidered “a basic principle of appellate
practice.”62 This longstanding principle
of law is intended to avoid “‘piecemeal
disposition and multiple appeals in a single
action’” for the reasons that it “‘would
be oppressive and costly and that a review
of intermediate rulings should await the
final disposition of the case.’”63 This gen-
eral rule has been applied in various con-
texts based on reasoning that would 
be equally applicable in the context of
combined pleadings.

Establishing a rule that, in cases of com-
bined pleadings, no appeal will lie unless
and until the court enters a final judgment
formally concluding the case would impose
minimal burdens on the parties and the
court. The aggrieved party need only pro-
pose a judgment for the court to sign and
enter. The court’s entry of the judgment
would remove any doubt that the court
intended its order disposing of the writ
petition to finally resolve all claims in the
case, whether or not the order mentioned
all claims. This approach would provide
the same level of certainty as a rule man-
dating an explicit statement in the order
of the court’s intent to dispose of all causes
of action.

These solutions illustrate two rules the
courts could adopt to eliminate the current
uncertainty surrounding the appealability
of orders resolving writ petitions in com-
bined pleading cases. Either solution would
also reduce or eliminate the danger that a
would-be appellant might entirely miss the
window to appeal by incorrectly guessing
that the appellate court would later agree
the order on the writ petition did not
resolve all claims.

Until the legislature or the courts choose
to address the problem, however, attorneys
will continue to be responsible for navi-
gating the legal uncertainties that currently

surround the timing of writ appealability
and for acting to protect themselves and
their clients in light of those uncertainties.
The attorney should carefully examine
any order resolving the writ petition in a
case involving a combined pleading. When
the court’s intent to dispose of the entire
case is in doubt, the attorney should not
hesitate to ask the court to clarify its intent
on the record. Absent clarification, the
attorney’s better course may be to file
notices of appeal from both the order and
from any later-entered final judgment. The
attorney could then ask the court of appeal
to consolidate the two appeals. By fol-
lowing this approach, the attorney can
protect the client’s right to appellate review
of the order, regardless of how the court
of appeal may later resolve the question
whether the order itself was separately
appealable. n
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